
We see from this Gemara that if the child is not viable, its existence 
is not considered to be a child, and it does not release its mother 
from yibum. Based upon this comment, Meiri explains the famous 
ruling of Shlomo Hamelech (Melachim 1, 3:27) in the case of the two 

women who came before him with their sons, one alive and one dead. Each woman 
claimed that her son was the living child, and that the dead was the other’s child. 
Shlomo ruled that the living child should be taken and cut in half, with each mother 
receiving half. Suddenly, one of the women cried out, “Give her the living child, and 
do not cause him to die.” The second woman scoffed and said, “He will be neither for 
me nor for you! Cut the child!” Shlomo ruled that the woman who expressed great 
compassion was the real mother and that the child should be given to her. Meiri 
wonders how could Shlomo rule based upon such statements, especially the foolish 
remarks of the woman who agreed to have the child killed.

Rather, the case was one of a woman and her daughter-in-law. The husbands of 
these two women had died, and the only children left were these two baby boys 
in the story. The one that had died was really the son of the younger woman, the 
daughter-in-law, and as a result, she was to have to wait until the surviving baby, 
her husband’s brother, would grow up and release her from yibum. She, however, 
did not want to wait thirteen years as a yevama. She, therefore, switched her dead 
son with the live son of her mother-in-law, her husband’s brother. She now claimed 
to be exempt from yibum for two reasons. First of all, she had a son. Secondly, her 
husband’s only brother was now dead. When Shlomo ruled that the surviving child 
should be cut in half, Shlomo detected a certain degree of relief on the part of this 
daughter-in-law, for now, if the child who she knew to be her husband’s brother 
would die, she could legitimately marry at will. Based upon this lack of sensitivity, 
Shlomo was able to conclude that the live child was actually the son of the mother-
in-law, and the dead was that of the daughter-in-law.

Rav Yonasan Eibshitz, zt”l, was known to be 
the champion of the Jews in his region. 
Time and time again he defended the 
statements of Chazal and foiled the plans 

of the church authorities who always seemed to be 
seeking a pretext to exile the Jews from Vienna.

One time the ruler of the city asked Rav Yonasan, “I 
am told that the Talmud writes that the punishment 
for a Rabbinical transgression is death (Eiruvin 21b). 
Most Torah prohibitions are merely punishable by 
lashes, if that. Why are Rabbinical laws be so much 
more stringent than what is written in the actual 
Torah?”

“Simple,” replied the Gadol immediately. “Let’s take 
your Excellency as an example. As ruler of this city, 
your word is the law. However, if you were to ask me 
to leave the room and I were to refuse, I would be 
liable to severe punishment. But if you were to kill 
me for this you would be prosecuted, since this is not 
an appropriate punishment merely for refusing to 
leave a room. Also there may have been extenuating 
circumstances prompting my refusal. I might have 
to sit in a dungeon to await a hearing or you could 
demand that I state why I refused to obey.

“But if someone was to attempt to walk through 
the open castle doors and a guard was to command 
that he halt and he disregarded the guard’s 
command, the stranger would be shot. And the 
guard will get a commendation for doing a good 
job! The reason for this discrepancy is obvious. If the 
guard is not empowered to kill intruders, the castle 
will be flooded with people who do not belong there 
at all. If this is not checked then every nobleman will 
be endangered, since access to the great would be 
open to anyone at all. Rav Yonasan continued, “Your 
Excellency’s eminence is enough of a safeguard; there 
is no need for extreme retribution in most cases. But, 
by the same token, Rabbinic decrees are the “guards” 
of the Torah—they lay the boundary that cannot be 
crossed and that is why they are punishable by death. 
This also explains another statement in Yevamos 36b, 
that the Sages empowered their words more than the 
Torah’s laws. The Rabbinic laws guard against fools 
and unscrupulous people transgressing the Torah!

PARSHA CONNECTION
In this week’s daf, the Gemara discusses a firstborn son who is normally enti-
tled to receive a double inheritance, but his father decided to give each son an 
equal portion. Firstborns are prominent in this week’s Parsha and enjoy a special 
Mitzva of Pidyon Haben. The Torah writes that since Hashem passed over the 
Jewish firstborns in Egypt, we redeem every firstborn. One may wonder why 
years later, we are showing our appreciation by redeeming babies who are first-
borns, just because the firstborns were saved in Egypt? We understand why first-
borns who were actually in Egypt must show their appreciation, but how does it 
relate to today’s firstborns. The Alshich Hakadosh offers a beautiful insight into 
this Mitzva. In the same way that we say at the Seder “In each and every genera-
tion a person is obliged to regard himself as if he had come out of Egypt.” So too 
every firstborn needs to realize that had he been in Egypt he would have enjoyed 
the same miracle of being saved when Hashem killed the Egyptian firstborns! 
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POINT TO PONDER
 יבמה asks how can we say that Yibum of a pregnant רבארבא

doesn’t work but Chalitza does, since we know that any time a 
 is not able to do Yibum she can’t do Chalitza. This is based יבמה
on the concept of כל העולה ליבום עולה לחליצה וכל שאינו“ 
 Since this concept is accepted by .ליבום אינו עולה לחליצה״
everyone, how does אביי who says that both רבי יוחנן and ר״ל 
agree that Yibum doesn’t work yet according to רבי יוחנן Chalitza 
does work, address this question?

Response to last week’s Point to Ponder:
According to רב יוחנן that Chalitza of a pregnant יבמה is valid, 

what would he say in case where the יבמה had a perfectly viable 
pregnancy but something unexpectedly happened that caused it 
to end in a miscarriage, would רב יוחנן agree that the Chalitza is 
invalid?

The נימוקי יוסף writes that even according to ר״ל if we are sure 
that a pregnancy is not viable at the time of the Chalitza then it 
would be a good Chalitza.  The reason why ר״ל holds that חליצה 
 is because we have to be concerned מעוברת לא שמיה חליצה
for a situation where the pregnancy was viable at the onset and 
something happened later to render it a נפל.  The נימוקי יוסף does 
not say what רב יוחנן would hold in this scenario.  Perhaps רב יוחנן 
would agree that where the pregnancy was viable at the onset and 
something happened later to render it a נפל the חליצה is not a 
good חליצה but רב יוחנן holds that we don’t have to be concerned 
for such a scenario.  The Ritva brings the same pshat in ר״ל as the 
 ור׳ יוחנן סבר דכל שהפילה :but he adds the following נימוקי יוסף
 The Ritva appears to be learning that .אין העיבור הראשון כולם
according to ר׳ יוחנן so long as the end result is a miscarriage then 
the חליצה is valid even if at the time the חליצה was performed the 
pregnancy was viable.

הא לא שהא ספיקא הוי
If the child did not survive for thirty days its viability was uncertain 

Tosafos1 mentions in his comment to the Gemara that 
concerning matters related to arayos, halacha adopts 
a strict approach in matters of doubt even when רוב
indicates that one could be lenient. This principle is 

utilized by Dayan Yitzchok Yaakov Weiss2, the Minchas Yitzchok 
to resolve a difficult inquiry. A woman once disappeared in water 
that did not have a visible end. The presumed widower was 
interested in marrying his wife’s sister and inquired whether he 
was permitted to marry her under the assumption that his wife is 
dead and thus permitted to marry her sister. The background to 
the question is that given the same circumstance a woman would 
not be permitted to marry under the assumption that her husband 
was dead and the question is whether we would adopt a similarly 
strict approach for a prohibition that carries the punishment of 
kares rather than capital punishment from Beis Din.

Minchas Yitzchok cites our Tosafos which emphasizes that the 
salient issue is whether the possible prohibition relates to arayos 
and the relative severity of the different ervah prohibitions is not 
relevant. He cites as support for this approach, earlier authorities3 
who apply this stringency to the restriction against a yevama 
marrying a stranger and it is logical to assume it will apply to the 
more severe prohibition against marrying one’s wife’s sister.

Rav Yehoshua Leib Diskin4, on the other hand, writes that 
the stringent approach regarding waters without a visible end 
is limited to the case of releasing a woman from marriage. The 
reason is that there a presumption of prohibition (חזקת אסור) 
for a married woman and she cannot be released from that 
presumption if the husband fell into water that has no visible end. 
If that principle was to be applied to the case of the prohibition 
against marrying one’s wife’s sister we would be forced to arrive 
at an absurd conclusion. Since the stringent approach is applied 
only when there is a presumption of prohibition, only those 
sisters who were alive when the married sister disappeared can 
be prohibited but sisters born after that event could not be 
prohibited since there was never a presumption of prohibition. 
Since it would be perceived as absurd for some sisters to be 
restrained by the prohibition against marrying a sister’s husband 
and others unrestrained by that prohibition, Chazal did not apply 
this stringency to the case of the prohibition against marrying 
one’s wife’s sister. 
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HALACHA 
HIGHLIGHT

Marrying One’s Wife’s 
Sister when One’s 
Wife Disappeared

 1. תוס׳ ד״ה הא
  2. שו״ת מנחת יצחק ח״א סי׳ ו׳
 3. שו״ת מהר״ם מלובלין ועוד 

4. שו״ת מהרי״ל דיסקין סי׳ מ״ב אות ל׳ 

REVIEW AND REMEMBER
1. At what point does a baby exempt his mother from yibum 

and chalitza? 
2. According to Rava’s conclusion, is chalitza performed on a 

pregnant woman valid? 
3. Why, according to R’ Eliezer, must the yavam divorce the 

yevama when it is discovered that she was pregnant with a 
non-viable child?  

4. Is a woman who lost her child who would be the sole survivor 
of her deceased husband within thirty days of his birth 
permitted to marry a stranger? 


